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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM, AT THE TIME INDICATED BELOW 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://www.zoomgov.com/j/16115283344?pwd=OU45RTNZVGJNbytjdjRPQllrT2hvUT09 
 
If a party is unable to use Zoom then all parties/counsel must appear in person in Court. The 
Courtroom Clerk is to be told, when argument is requested, how everyone is going to appear.  

 

 

1.  TIME:  9:15   CASE#: MSC17-00470 
CASE NAME: BEHNAM VS. MIRANDA 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE FILED BY GREENWICH 
INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 For the following reasons, proposed intervenor Greenwich Insurance Company’s motion 
for leave to intervene is granted.  
 
Legal Standard  
 
 The Court may “permit a nonparty to intervene in the action or proceeding if the person 
has an interest in the matter in litigation, or in the success of either of the parties, or an interest 
against both.” Code of Civil Procedure Section 387(d)(2). The Court may allow intervention in an 
ongoing suit where the proposed intervenor has a direct and immediate interest in the litigation; 
the intervention will not enlarge the issues in the case; and the reasons for intervention outweigh 
any opposition by the parties.  Truck Ins. Exch. v. Sup. Ct., 60 Cal. App. 4th (1997). This is a 
fact-specific inquiry that is generally left to the sound discretion of the trial court. Northern Cal. 
Psychiatric Society v. City of Berkeley (1986) 178 Cal. App. 3d 90, 109; Fireman's Fund Ins. Co. 
v. Gerlach (1976) 56 Cal. App. 3d 299, 302. 
 

mailto:dept07@contracosta.courts.ca.gov
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Analysis 
 
 Proposed intervenor Geenwich Insurance Company (“Greenwich”) insured an 
automobile driven by Maziar Maghsoodnia and owned by Defendant Gilead Sciences, Inc. 
(“Gilead”) that was involved in the collision at issue in this litigation. Greenwich moves for leave 
to intervene on the basis that Plaintiffs have made claims under the underinsured motorist 
provisions of the Gilead policy and disputes have arisen between and among Plaintiffs and  
Greenwich concerning the policy limits, the possible reduction of limits if Plaintiffs secure a 
judgment or settlement, and the  division of any insurance proceeds between the various 
Plaintiffs.  
 
 Greenwich argues that it has a direct and immediate interest in the action first because 
Gilead’s success in the litigation affects Greenwich’s payment obligations,  and second because 
there is a dispute as to whether Greenwich is entitled to an offset for any damages paid by the 
State of California, the California Department of Transportation, or Contra Costa County (the 
“Non-Motorist Defendants). (Memorandum of Points and Authorities in Support of Motion for 
Leave to Intervene, pp. 5-6.) 
 
 Plaintiffs Lida Behnam, Nauder Maghsoodnia, Kian Maghsoodnia, and Auveen 
Maghsoodnia oppose the motion. They argue that Greenwich lacks an immediate interest in the 
litigation first because there is no dispute as to whether Greenwich is entitled to an offset for 
payments from other motorists’ insurers, and second because the question of whether 
Greenwich is entitled to an offset for any judgment or settlement amount from the Non-Motorist 
Defendants is not “immediate,” and litigating it now would be premature. (Opposition, 4:7-9.)  
Plaintiffs also argue that intervention is unnecessary because “Greenwich’s peripheral interest is 
already protected since it aligns with those of Plaintiffs whose attorneys are working diligently to 
maximize recovery against the Non-Motorist Defendants.” (Opposition 4: 19-21.) To the 
contrary, this argument articulates Greenwich’s interest in the litigation and demonstrates its 
immediacy: Greenwich’s obligations are directly affected by the success or failure of Plaintiffs’ 
efforts to secure recovery. Such an interest “in the success of either of the parties” is precisely 
the interest protected by Code of Civil Procedure section 387(d)(2).  Given the scope of the 
issues raised by Greenwich, its intervention is unlikely to significantly enlarge the issues in the 
litigation and may promote judicial economy. The issues put forward for declaratory judgment in 
Greenwich’s complaint will clarify the parties’ rights and responsibilities. Pre-trial exploration of 
those issues, such as through a motion for summary adjudication, may assist the parties in 
reaching a settlement.  
 
 For these reasons, Greenwich’s motion for leave to intervene is granted.  
 
            At the next CMC the Court expects the parties to agree on private mediation or a court 
settlement conference. If the former, the parties are required to inform the Court of the name of 
the mediator and the date of the mediation. Also the parties will be ordered to complete non 
expert discovery by 11/30/21. 
 
             If timely contested, the hearing will be by Zoom, as set forth above, at 9:15 a.m. 
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 2.  TIME:  9:30   CASE#: MSC17-01202 
CASE NAME: RAINIER CAPITAL VS LASKER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALT, SUMMARY 
ADJUDICATION FILED BY JOHN T HESS, VICTORIA L HESS 
* TENTATIVE RULING: * 
 
The Court has before it a motion for summary judgment (“MSJ”) filed by defendants John Hess, 
Victoria Hess, and the John T. Hess Family Trust (collectively, “Hess”). The MSJ is opposed by 
the plaintiffs in this matter, various Rainier entities (collectively, “Rainier”). 

The MSJ presents a single question for resolution; namely, whether it is appropriate to pierce 
the corporate veil of Rainier DSC 15 LLC under Delaware law. 

Legal Standard Applicable to Summary Judgment 

Hess contends that this action has no merit under CCP section 437c(a)(1). Section 437c(p)(2) 
supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to the cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action … The plaintiff or cross-complainant shall not rely upon the 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists. 

As an initial matter, the Court observes that there are generally two ways a party can obtain  
summary judgment. The moving party may disprove or negate an essential element of the non-
moving party’s case. (E.g., Chevron U.S.A., Inc. v. Super. Ct. (1992) 4 Cal.App.4th 544, 552-
553.) Alternatively, the moving party may demonstrate that the non-moving party cannot 
establish an essential element of its case. (See, e.g., Brantley v. Pisaro (1996) 42 Cal.App.4th 
1591, 1598; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 853-854.) 

Here, the MSJ appears to rest on the ground that Rainier does not have, and cannot obtain, the 
evidence it needs to prove its case. (See, e.g., MPA ISO MSJ 17:2-4 [“Plaintiffs have failed to 
meet their burden of proof….”].) This approach is permitted, and a motion for summary 
judgment can be granted on the ground that the non-moving party does not have, and cannot 
reasonably obtain, the evidence it needs to prove its case. (See, e.g., Brantley v. Pisaro (1996) 
42 Cal.App.4th 1591, 1598; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 853-854.)  

The most common way to demonstrate that the non-moving party (Rainier) does not have the 
evidence to prove its case would be to rely on factually devoid discovery responses. (E.g., 
Union Bank v. Super. Ct. (1995) 31 Cal.App.4th 573, 590.) Had Hess done so, it would have 
potentially shifted the burden to Rainier to adduce evidence. (Id.) But while Hess says that 
Rainier’s discovery responses are devoid of facts that could prove its case (see MPA ISO MSJ 
10:4-11:1 [discussion of Rainier’s discovery responses]), there is nothing in the separate 
statement concerning those discovery responses. This is fatal to any effort to rely on Rainier’s 
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discovery responses as a basis for obtaining summary judgment. (CCP section 437c(b)(1); 
United Community Church v. Garcin (1991) 231 Cal.App.3d 327, 337 [“if it is not set forth in the 
separate statement, it does not exist.”]; Parkview Villas Assn., Inc. v. State Farm Fire & Cas. Co. 
(2005) 133 Cal.App.4th 1197, 1210 [due process requires the separate statement to set forth all 
facts relied upon by the moving party]; Kojababian v. Genuine Home Loans, Inc. (2009) 174 
Cal.App.4th 408, 415-416 [same].)  

Additionally, here, as Rainier observes, discovery has not closed and will not close until August 
2021. Since discovery has not closed, it is a bit dubious from the outset to accept any contention 
that any particular evidence cannot be obtained.  

To the extent that Hess purports to argue that Rainier does not have, and cannot reasonably 
obtain, the evidence it needs to prove its case, the Court considers that the MSJ could be 
denied without the need for further analysis, as Hess has failed to shift the burden. That does 
appear to the Court to be the basis of the MSJ. However, in an abundance of caution, the Court 
also will analyze the MSJ as if Hess were attempting to negate one or more essential elements 
of Rainier’s case, which, as discussed above, is the alternate basis for obtaining summary 
judgment. 

Piercing the Veil 

Applicable Legal Standard 

The parties agree that Delaware law controls the resolution of the MSJ. Specifically, Delaware 
law pertaining to the doctrine of piercing the corporate veil. Both sides point the Court to federal 
cases for the legal standard applicable to piercing the corporate veil. Hess cites United States v. 
Golden Acres, Inc. (D. Del. 1988) 702 F.Supp. 1097, 1104. Rainier cites United States v. Pisani 
(3d Cir. 1981) 646 F.2d 83, 88. But, as Golden Acres recognized, while the federal test for 
corporate veil piercing is very similar to the Delaware test, it is not identical. (Golden Acres at p. 
1104 [“we find that the Delaware test for piercing the corporate veil is altogether compatible with 
the federal analysis laid out in Pisani. It is simply broader.”].) Like the court in Golden Acres, this 
Court concludes that it may look to federal cases for “more specific guidance.” (Id. at p. 1104.) 
However, the Court considers that the starting point of its analysis must be Delaware authority. 
As one case succinctly put it: 

It is only the exceptional case where a court will disregard the corporate form. 
Disregard of the corporate entity may be done only in the interest of justice, when 
such matters as fraud, contravention of law or contract, public wrong, or where 
equitable consideration among members of the corporation are involved. Some 
factors a court may consider when being asked to disregard the corporate form 
include: (1) whether the company was adequately capitalized for the undertaking; 
(2) whether the company was solvent; (3) whether corporate formalities were 
observed; (4) whether the dominant shareholder siphoned company funds; and 
(5) whether, in general, the company simply functioned as a facade [sic] for the 
dominant shareholder. 

(Sprint Nextel Corp. v. iPCS, Inc. (Del. Ch. Ct. 2008) 2008 Del. Ch. LEXIS 90, at *45-46 (internal 
punctuation and citations omitted).)  

The Court notes here that determining if a particular corporate form should be disregarded is a 
“fact intensive inquiry.” (U.S. Bank N.A. v. U.S. Timberlands Klamath Falls, L.L.C. (Del. Ch. Ct 
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2005) 2005 Del. Ch. LEXIS 49, at *3.) 

Finally, a “decision to disregard the corporate entity generally results not from a single factor, 
but some combination of them.” (EBG Holdings LLC v. Vredezicht’s Gravenhage 109 B.V. (Del. 
Ch. Ct. 2008) 2008 Del. Ch. LEXIS 127, at * 49.) And, an overall element of injustice or 
unfairness must always be present to justify disregarding the corporate entity. (Harco National 
Ins. Co. v. Green Farms, Inc. (Del. Ch. Ct. 1989) 1989 Del. Ch. LEXIS 114, at * 12.) 

Analysis 

Factor 1: Adequate Capitalization 

The MSJ argues that Rainier DSC 15 LLC was adequately capitalized. (Hess SSUDMF ¶ 22.) 
The evidence cited for this proposition is paragraph 14 of the John Hess Declaration. Paragraph 
14 says, in its entirety: 

Rainier DSC 15 LLC was adequately capitalized for Rainier DSC 15 LLC’s 
purpose and through the Texas litigation proceedings. 

(Hess Dec. ¶ 14.) 

Rainier objects to this material on the ground that it is a legal conclusion, and that it is an 
opinion that Hess is not qualified to offer. The Court agrees with Rainier on both grounds, at 
least for purposes of ruling on the MSJ (it might be that at trial, Mr. Hess can be offered as a 
witness qualified to opine on this matter, but on the record presented here, the Court cannot 
conclude that he is). Paragraph 14 of the Hess Declaration is also a bald legal conclusion. The 
objection is sustained. Accordingly, no admissible evidence supports Hess’s argument that 
Rainier DSC 15 was adequately capitalized. 

Factor 2: Solvency 

Similarly, the MSJ argues that Rainier DSC 15 LLC was adequately capitalized. (Hess SSUDMF 
¶ 23.) The evidence cited for this proposition is paragraph 15 of the Hess Declaration. 
Paragraph 15 says, in its entirety: 

Rainier DSC 15 LLC was solvent at the time of Rainier DSC 15 LLC’s formation 
and while carrying out its purpose. 

(Hess Dec. ¶ 15.) 

Rainier objects to this material on the ground that it is a legal conclusion, and that is an opinion 
that Hess is not qualified to offer. The Court agrees with Rainier on both grounds, at least for 
purposes of ruling on the MSJ (it might be that at trial, Mr. Hess can be offered as a witness 
qualified to opine on this matter, but on the record presented here, the Court cannot conclude 
that he is). Paragraph 15 of the Hess Declaration is also a bald legal conclusion. The objection 
is sustained. Accordingly, no admissible evidence supports Hess’s argument that Rainier DSC 
15 was solvent at the relevant times. 

Factor 3: Formalities 

The Court does not consider this factor relevant to its analysis, because Delaware LLCs lack 
corporate formalities by design. (NetJets Aviation, Inc. v. LHC Communications, LLC (2d Cir. 
2008) 537 F.3d 168, 178.) Demonstrating the observance or non-observance of corporate 
formalities is not relevant to the inquiry. The Court disregards this factor.  
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Factor 4: Fund Siphoning 

Again, Hess offers a bald legal conclusion by John Hess in his declaration as evidence that fund 
siphoning did not occur. (Hess SSUDMF ¶ 31; Hess Dec. ¶ 21.) Again, it is objected to. Again, 
the Court sustains the objection. 

Hess also offers into evidence that Rainier DSC 15 LLC received $16,654.53 from the plaintiff 
Rainier Entities, and paid distributions to the defendants in the same amount. (Hess SSUDMF 
¶¶ 25-26; Hess Dec. ¶ 16.) The Court imagines that this could be relevant to the siphoning 
inquiry, but no argument is made on that point, and it appears that the evidence pertaining to 
distributions is offered to demonstrate that Rainier DSC 15 LLC was “managed for its purpose.” 
(See MPA ISO MSJ 9:4-12.) In any event, paragraph 16 of the Hess Declaration is objected to 
as a legal conclusion and as improper opinion testimony. That objection is sustained. 

No admissible evidence supports Hess’s argument that fund siphoning did not occur. 

Factor 5: Façade 

It is unclear what particular facts in the Hess SSUDMF purport to establish that the LLC was not 
a façade. In an abundance of caution, the Court considers the following facts potentially relevant 
to that point: 24 [Murphy Dec. ¶ 5; Hess Dec. ¶ 16]; 27-31 [Hess Dec. ¶¶ 17-21].  

Rainier objects to paragraphs 16-21 of the Hess Declaration on the ground that each paragraph 
constitutes a legal conclusion and improper opinion testimony. The Court agrees with Rainier. 
The objections are sustained. 

That leaves paragraph 5 of the Murphy Declaration (supporting Fact No. 24). Fact No. 24 says: 

Rainier DSC 15 LLC’s funds were properly maintained in its own account and 
distributed from there. 

Even assuming that Fact No. 24 were accepted as true by the Court, it does not follow, from 
Fact No. 24 alone, that the LLC was not a façade. If merely establishing a separate bank 
account, and then making payments from that account, sufficed to prove that a corporate form 
was not a façade, the Court is hard-pressed to imagine a scenario where any corporate form 
would be held to be a mere façade. Something more is necessary. 

The Court concludes that the record does not demonstrate, for MSJ purposes, that the LLC was 
not a façade. 

Factor 6: Injustice or Unfairness 

Prevailing authority indicates that injustice or unfairness must be present to pierce the corporate 
veil and disregard the corporate form. Put differently, demonstrating injustice or unfairness is an 
essential element of Rainier’s case. Thus, the Court considers that even if Hess fails to present 
evidence on the above-mentioned factors, the MSJ must still be granted if Hess prevails on this 
element.  

In this context, injustice or unfairness means using the corporate form to “defeat the ends of 
justice, to perpetuate fraud, to accomplish a crime, or otherwise evade the law.” (Burtch v. 
Opus, LLC (In re Opus East, LLC) (Del. Bankruptcy Ct. 2015) 528 B.R. 30, 65 (citing Trevino v. 
Merscorp, Inc. (D. Del. 2008) 583 F.Supp.2d 521, 529).) 

Hess’s discussion of this element is found on pages 15-16 of the points and authorities 
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supporting the MSJ. This discussion does not contain even a single citation to the separate 
statement. The Court is left to guess at which purportedly undisputed fact or facts support 
Hess’s argument that there was no injustice or unfairness here. The Court has reviewed Hess’s 
separate statement and cannot discern which facts specifically relate to the injustice/unfairness 
prong of the analysis. The facts and evidence presented on the other five factors (discussed 
above) are largely disputed and/or inadmissible.  

Opposing the MSJ, Rainier’s argument on this point is thin: it says that the LLC pursued dubious 
litigation that was, in effect, a one-way risk. If it prevailed, any monetary award would be a 
windfall that would go directly to Hess, and if it did not, and attorneys’ fees were awarded 
against it, it could “snub its nose” at such an award. (Rainier Opp. 10:4-22.) Rainier cites 
paragraphs 12-15 and 35 of the Christin Jones Declaration in support of this argument. (Jones 
is counsel for Rainier in these proceedings.) Those paragraphs reference and discuss various 
proceedings in the underlying litigation, in which the judge made various comments concerning 
the merits of the litigation. Of course, those comments were not formal rulings; they were merely 
that: comments.  

The Court considers there is a more fundamental problem with Rainier’s argument in this 
regard. The LLC was always authorized to pursue this litigation. Rainier does not argue that the 
LLC was not permitted to pursue this litigation. The Court can find nothing in the record to 
support a conclusion that either the federal court in Texas or the arbitrator concluded that the 
LLC was not permitted to pursue this litigation, or broke a law in pursuing this litigation. 
Sometimes corporate entities pursue litigation and lose. Sometimes, those corporate entities are 
or become insolvent. Pursuing litigation—even dubious, losing litigation—is not, standing alone, 
an effort to “defeat the ends of justice, to perpetuate fraud, to accomplish a crime, or otherwise 
evade the law.” The Court is unaware of any authority—and Rainier has not cited any—that 
pursuing dubious litigation constitutes unfairness or injustice within the veil piercing context. 

However, even with all of that said, in ruling on the MSJ, the Court is mindful that it may not 
grant summary judgment based on inferences reasonably deducible from the evidence if those 
inferences are contradicted by other inferences or evidence. (CCP § 437c(c).) Further, the Court 
may not weigh Rainier’s evidence against Hess’s evidence as though it were the trier of fact. 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 856.) Rather, the Court must “determine 
what any evidence or inference could show or imply to a reasonable trier of fact.” (Id.; emphasis 
in original.)  The Court must draw all reasonable inferences from the evidence in the light most 
favorable to the opposing party. (Id. at p. 843.) Put another way, the Court must “consider what 
inferences favoring the opposing party a fact finder could reasonably draw from the evidence.” 
(Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 839.)  

Here, the burden never shifted to Rainier to produce evidence on any of the six factors identified 
above, either because Hess failed to produce admissible evidence on those points, or because, 
specific to the façade factor, the admissible evidence did not establish anything that Rainier 
needed to rebut. With that in mind, the Court need not examine the evidence Rainier has 
presented in minute detail.  

Hess failed to demonstrate that Rainier does not have the evidence it needs to prove its case, 
because the separate statement is silent on Rainier’s purportedly deficient discovery responses. 
And Hess did not negate any essential element of Rainier’s case. 

It is worth repeating that Delaware authority indicates that the veil piercing analysis is a fact-
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intensive inquiry. That suggests to the Court that it ought to be particularly cautious about 
granting summary judgment on that point. It suffices to say here that it is possible that, at trial, 
the evidence will demonstrate, as just one relevant example, that funds were siphoned out of 
the LLC in such a way and at a time that made pursuing the underlying litigation unfair or unjust 
for veil piercing purposes. And the Court is compelled to observe yet again that discovery in this 
matter has not yet closed, so it is possible that more evidence relevant to the veil piercing 
inquiry may yet be uncovered. 

The MSJ is denied. 

The Court notes here that it has ruled only on those evidentiary objections necessary to its 
ultimate ruling. (See CCP section 437c(q).) 

If timely contested, the hearing will be by Zoom, as set forth above, at 9:30 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC18-01210 
CASE NAME: SANTOMAURO VS 360 MORTGAGE 
HEARING ON MOTION TO/FOR A COURT TRIAL FILED BY NEWREZ, LLC 
* TENTATIVE RULING: * 
 
Hearing continued to 7/09/21 at 9:00 a.m. per Order filed 6/11/21. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02280 
CASE NAME: WIKANDER VS. WARREN 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY RUSSELL 
E WIKANDER JR 
* TENTATIVE RULING: * 
 
Plaintiff is to appear personally, via Zoom. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00350 
CASE NAME: ALAIMO VS LEDBETTER 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS AGAINST PLTF & 
IMPOSING SANC FILED BY MICHAEL LEDBETTER 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 6.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS MARTIN/PRICHARD 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF THE 2ND AMENDED 
CMPLT FILED BY KONG YO MARTIN 
* TENTATIVE RULING: * 
 
Continued by the Court to July 2, 2021. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02290 
CASE NAME: KEJET, INC. VS MARTIN/PRICHARD 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of KEJET, INC., 
FILED BY KONG YO MARTIN 
* TENTATIVE RULING: * 
 
Continued by the Court to July 2, 2021. 
 

  

 8.  TIME:  9:45  CASE#: MSC20-00602 
CASE NAME: SEIDMAN VS. WEINER 
HEARING ON MOTION TO CONFIRM ARBITRATION AWARD & ENTER JUDGMENT 
FILED BY GAIL SEIDMAN 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to confirm arbitration award is granted in full, except that the amount 

of plaintiff’s reasonable attorney fees and costs is determined to be $ 10,000.  Plaintiff shall 

prepare a proposed money judgment in plaintiff’s favor, separate from any formal order on the 

motion, and shall submit that proposed judgment to defendant’s counsel for approval as to form. 

 The basis for this ruling is as follows. 

 A. Defendant’s Argument. 

 Defendant summarizes defendant’s main opposition argument as follows: 

The Award in the instant case violates Mr. Weiner’s statutory rights 

under Civil Code §1916.2 [sic — incorrect citation] because even though 

Ms. Seidman “construed” the Loan Agreement to allow for compound interest 

and filed litigation to recover the same, she was nevertheless allowed to 

accelerate Mr. Weiner’s debt prior to the end of the loan term and maintain an 

action to recover the debt.  The protections afforded to Mr. Weiner under 

Civil Code § 1916-2 were not enforced.  In fact, his rights were roundly ignored.  

In the Award, Judge James failed to address the ramifications of Ms. Seidman’s 

violation of Civil Code 1916-2 and in doing so, severely prejudiced Mr. Weiner. 
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(Opposition, p. 9:14-20.)  The Court finds that this argument lacks merit; the arbitrator did not 

exceed the arbitrator’s powers, within the meaning of Code of Civil Procedure section 

1286.2(a)(4). 

 B. The Relief Defendant Seeks. 

 The Court notes that there is ambiguity as to the precise nature of the relief that 

defendant seeks by way of defendant’s opposition.  Defendant seeks to vacate the arbitration 

award, but defendant also proposes a mathematical correction to the award that would be 

consistent with California’s usury laws as defendant interprets them. 

Vacating the arbitration award when it could be corrected is beyond the Court’s statutory 

power.  Section 1286.2 provides in pertinent part as follows: 

(a) Subject to Section 1286.4, the court shall vacate the award if the court 

determines any of the following: 

 [ … ] 

(4) The arbitrators exceeded their powers and the award cannot be 

corrected without affecting the merits of the decision upon the 

controversy submitted.  [Emphasis added.] 

 

 The point is a moot one, in light of the Court’s ruling that the arbitrator in the case at bar 

did not exceed the arbitrator’s powers.  However, if defendant timely contests the Court’s ruling, 

defendant should be prepared to clarify the precise nature of the relief that defendant is seeking. 

 C. General Principles of Governing Law. 

 The limitations on a trial court’s ability to review the merits of an arbitration award have 

been summarized as follows: 

 As the courts of this state have repeatedly emphasized, the merits of a 
controversy that has been submitted to arbitration are not subject to judicial 
review.  This means that we may not review the validity of the arbitrator’s 
reasoning, the sufficiency of the evidence supporting the award, or any errors of 
fact or law that may be included in the award.  [Citation omitted.]  Judicial review 
is severely limited [emphasis added] because that result “vindicates the 
intentions of the parties that the award be final, and because an arbitrator is not 
ordinarily constrained to decide according to the rule of law … .”  [Citations 
omitted.]  The exclusive grounds for judicial review of arbitration awards are 
those found in the statutes governing arbitration.   [Citations omitted.]  Otherwise, 
arbitration awards are immune from judicial review in proceedings to confirm or 
challenge the award.  [Citations omitted.] 
 

(Pour Le Bebe, Inc. v. Guess? Inc. (2003) 112 Cal.App.4th 810, 825.)  The California Supreme 

Court has often reaffirmed that “[g]enerally, courts cannot review arbitration awards for errors of 
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fact or law, even when those errors appear on the face of the award or cause substantial 

injustice to the parties.”  (Richey v. AutoNation, Inc. (2015) 60 Cal.4th 909, 916.) 

 D. Analysis. 

 In considering defendant’s main opposition argument, the Court has found it useful to 

consider two of the arbitrator’s findings separately: (1) the arbitrator’s finding that the parties’ 

loan agreement, correctly interpreted, does not provide for compound interest, and; 

(2) the arbitrator’s finding that plaintiff’s conduct in advocating for an interpretation of the 

loan agreement that would have provided for compound interest, had that interpretation been 

adopted, was not conduct that somehow transformed a non-usurious agreement into a usurious 

one, and so was not actionable.  The Court will begin with the finding on contract interpretation. 

  D-1. Contract Interpretation. 

 The arbitrator found the parties’ loan agreement, correctly interpreted, does not provide 

for compound interest and so does not violate California’s usury laws.  If the Court understands 

defendant’s opposition memorandum correctly, defendant does not dispute this finding as being 

one that exceeded the arbitrator’s powers. 

 The Court notes that any such argument would have lacked merit.  The California 

Supreme Court, dealing with an analogous issue, held as follows: 

The no-modification clause could perhaps be interpreted as also precluding 

equitable excusal of a condition, but the arbitrator evidently did not adopt such 

an interpretation.  As construction of the contract was for the arbitrator, not 

the courts, we cannot say he exceeded his powers, within the meaning of 

section 1286.2, subdivision (a)(4), by failing to adopt a particular interpretation of 

the agreement. 

(Gueyffier v. Ann Summers, Ltd. (2008) 43 Cal.4th 1179, 1186.) 

 The arbitrator’s concededly correct construction of the loan agreement has an important 

implication for the Court’s review of the arbitration award.  The arbitrator gave plaintiff only 

simple interest, not compound interest, and defendant concedes that the rate of simple interest 

was not usurious.  Accordingly, the total amount of the arbitration award, loan principal plus 

simple interest, does not exceed the arbitrator’s powers by violating California’s usury laws. 

  D-2. Litigation Conduct. 

 Defendant’s real objection is not to the terms of the loan agreement, or to the arbitrator’s 

calculation of interest, but rather to defendant’s conduct in unsuccessfully advocating for an 

incorrect interpretation of the loan agreement.  Defendant states this objection as follows: 

Ms. Seidman violated Civil Code §1916-2 because she maintained an action 

at law wherein she “construed” the Loan Agreement at issue to permit compound 

interest when the agreement does not.  [Emphasis added.]  Ms. Seidman made 

the calculated and conscious decision to seek damages at arbitration based on 
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compound interest allegedly owed under the Loan Agreement.  No one forced 

her to do this.  She could have sought damages based on simple interest but 

she made a strategic decision to collect compound interest.  Her attorneys 

advocated for this and her expert, George Freuhan, presented a damages 

analysis wherein he argued the Loan Agreement permitted Ms. Seidman to 

collect compound interest. 

 

(Opposition, pp. 4:28–5:7.)  The Court finds that this objection lacks merit for two, fully 

independent reasons. 

The Merits of the Objection Based On Litigation Conduct 

 Defendant’s objection is based on an uncodified portion of California’s usury laws that 

defendant incorrectly cites as California Civil Code section 1916-2 (there is no such Civil Code 

section).  The language on which defendant relies reads as follows: 

Sec. 2[:] No person, company, association or corporation shall directly or 

indirectly take or receive in money, goods or things in action, or in any other 

manner whatsoever, any greater sum or any greater value for the loan or 

forbearance of money, goods or things in action than at the rate of twelve dollars 

upon one hundred dollars for one year; and in the computation of interest upon 

any bond, note, or other instrument or agreement, interest shall not be 

compounded, nor shall the interest thereon be construed to bear interest unless 

an agreement to that effect is clearly expressed in writing and signed by the party 

to be charged therewith.  [Emphasis added.]  Any agreement or contract of any 

nature in conflict with the provisions of this section shall be null and void as to 

any agreement or stipulation therein contained to pay interest and no action 

at law to recover interest in any sum shall be maintained and the debt cannot be 

declared due until the full period of time it was contracted for has elapsed. 

(Stats. 1919, p. lxxxiii, reprinted at Deering's Uncod. Initiative Measures & Stats. 1919-1 (1973 

ed.) p. 40.  See generally OCM Principal Opportunities Fund, L.P. v. CIBC World Markets Corp. 

(2008) 168 Cal.App.4th 185, 197-199 [summarizing the history of California’s usury laws].) 

 Defendant interprets “nor shall the interest thereon be construed to bear interest” as 

actually meaning the following: “nor shall any person ever advocate in any dispute resolution 

forum that interest bears interest.”  In other words, even though “interest” is the subject of the 

clause in the actual statutory language, defendant argues that the language should be 

interpreted as if phantom future advocates were instead the subject.  The Court finds 

defendant’s interpretation untenable for a number of reasons. 

 First, defendant’s interpretation is unreasonable given the plain meaning of the statute.  

The language on which defendant relies is just a rule of contract construction for the courts to 

apply; faced with an argument that an interest provision is usurious because it provides for 

compound interest, the courts should not adopt that construction of the provision unless such a 

construction is unavoidable.  This common sense interpretation of California’s usury laws is fully 
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in accord with the statutory mandate that, when construing a contract, the courts should assume 

that the parties intended the contract to be legal: 

§ 1643. Interpretation in favor of contract 

A contract must receive such an interpretation as will make it lawful, operative, 

definite, reasonable, and capable of being carried into effect, if it can be done 

without violating the intention of the parties. 

(Cal. Civ. Code, § 1643.) 

 Second, defendant’s interpretation is not supported by a citation to pertinent case law.  

Defendant cites no appellate decision in which a party was found to violate California’s usury 

laws, not by entering into a usurious contract, but rather by advocating an incorrect legal 

argument during litigation.  The Court, performing its own independent legal research, has not 

located any such decision. 

 Third, defendant’s interpretation is not consistent with California law governing litigation 

conduct more generally.  Thus, litigation conduct is presumptively privileged.  (Civ. Code, 

§ 47(b).)  Further, there are statutory protections against litigants taking untenable positions 

during litigation.  (See, e.g., Code Civ. Proc., § 128.7.)  Punishing litigation conduct by 

depriving a party of non-usurious interest to which that party would otherwise be entitled seems 

entirely arbitrary. 

The Finding Did Not Exceed The Arbitrator’s Powers 

 Even if the arbitrator’s interpretation of California’s usury laws had been incorrect, 

defendant has failed to persuade the Court that such a legal error would be the kind of error that 

would give the Court the power to vacate or correct the arbitration award.  (See, Heimlich v. 

Shivji (2019) 7 Cal.5th 350, 368 [“[t]he exceptions to the limits on review of awards protect 

against error that is so egregious as to constitute misconduct or so profound as to render the 

process unfair”].)  The arbitrator did not ignore California’s usury laws in the decision-making 

process; the arbitration award does not flout California’s usury laws by awarding usurious 

interest; and defendant does not dispute that defendant had a full and fair opportunity to raise a 

usury defense.  Assuming for purposes of argument that the arbitrator made some kind of good 

faith error in applying California’s usury laws to the parties’ agreement and post-agreement 

conduct, the error is not reviewable by the Court in this proceeding; the parties took the risk that 

such unreviewable errors might be made when the parties agreed to arbitration. 

 The case law defendant cites on this issue is easily distinguishable, for the reasons 

stated in plaintiff’s reply memorandum.  (See, Reply, filed on 5-21-21, Part II-D, pp. 4-5.)  

The Pearson decision, for example, found that the plaintiff was denied a hearing on the merits in 

arbitration because the arbitrator “misconstrued the procedural framework under which the 

parties agreed the arbitration was to be conducted, rather than misinterpreting the law governing 

the claim itself.”  (Pearson Dental Supplies, Inc. v. Superior Court (2010) 48 Cal.4th 665, 679-

680.)  Defendant here raises no error as to the procedural framework for arbitration. 
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 Finally, defendant seems not to fully appreciate the ramifications of vacating an 

arbitration award based solely on an arbitrator’s good faith mistake in deciding whether 

important statutory rights have been violated in a given case: it would essentially make such 

claims non-arbitrable.  This would be inconsistent with longstanding California law providing that 

even the most important statutory rights can be arbitrated, provided only that the holder of the 

rights is afforded a fair arbitration procedure.  (See, e.g. Lane v. Francis Capital Management 

LLC (2014) 224 Cal.App.4th 676, 686 [“the fact that a claim is based on a nonnegotiable or 

unwaivable right does not preclude arbitration of that claim“].) 

 E. Attorney Fees. 

 The Court, in its interim ruling, expressed some concern about the amount of attorney 
fees and costs claimed in plaintiff’s opening papers.  In the supplemental memorandum filed on 
June 4, plaintiff’s counsel graciously agreed not to dispute the Court’s proposed alternative 
amount.  Accordingly, the Court awards plaintiff $ 10,000 in reasonable attorney fees and costs, 
in addition to the amount of the arbitration award and pre-judgment interest. 
 
If timely contested, the hearing will be by Zoom, as set forth above, at 9.45 a.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00602 
CASE NAME: SEIDMAN VS WEINER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot, matter dropped from calendar, see ruling #8 above. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00660 
CASE NAME: ADEBOTE VS WITTLER, ET AL. 
HEARING ON DEMURRER TO COMPLAINT of ADEBOTE FILED BY MYRNA 
AUSTRIA-NUNES 
* TENTATIVE RULING: * 
 
Unopposed motion is granted, however leave to amend is granted provided the FAC is served 
and filed no later than 6/28/21. 
 

  

11.  TIME:  9:00   CASE#: MSC20-00800 
CASE NAME: MCKINNEY VS. MAGGIORE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS AS TO PLTF'S 
1ST,3RD,5TH FILED BY BRENTWOOD UNION SCHOOL DISTRICT, LIBERTY 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 9, 2021 at 9:00 a.m. 
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12.  TIME:  10:00   CASE#: MSC20-02190 
CASE NAME: LYNN MALLARD VS DR. EDWARD JAN 
HEARING ON MOTION TO/FOR AN ORDER REQUIRING PLAINTIFF TO POST AN 
UNDERTAKIN FILED BY EDWARD JANG, D.D.S 
* TENTATIVE RULING: * 
 
Defendant Edward Jang, DDS (“Defendant” or “Dr. Jang”)’s motion for an undertaking is denied. 

Defendant has not met his burden to show that there is a “reasonable possibility” that he will 

obtain a judgment in his favor.  

Plaintiff Lynn Mallard (“Plaintiff” or “Mallard”)’s and Defendant’s unopposed Requests for 

Judicial Notice are granted. Evid. Code §§ 452, 453. 

Defendant seeks an undertaking pursuant to Code of Civil Procedure section 1030. Section 

1030 states that a defendant can bring a motion for undertaking “at any time” based upon the 

plaintiff being an out of state resident and on a showing that “there is a reasonable possibility 

that the moving defendant will obtain judgment in the action.” (CCP § 1030(a).) If the Defendant 

meets both criteria, the court “shall order that the plaintiff file the undertaking in an amount 

specified in the court’s order as security for costs and attorney’s fees.” (CCP § 1030(c).) The 

Court’s finding on whether the defendant has a reasonable possibility of prevailing has “no effect 

on the determination of any issues on the merits of the action”. (CCP § 1030(f).)  

The purpose of the undertaking requirement in section 1030 is to enable a California resident 

sued by an out-of-state resident to secure costs in light of the difficulty of enforcing a judgment 

for costs against a person who is not within the court’s jurisdiction. The statute therefore acts to 

prevent out-of-state residents from filing frivolous lawsuits against California residents. (Yao v. 

Superior Court (2002) 104 Cal.App.4th 327, 331.) Section 1030 requires a party moving to 

compel the defendant to file an undertaking to present the best evidence available to predict the 

possible outcome of the case. (Shannon v. Sims Service Center, Inc. (1985) 164 Cal.App.3d 

907, 913.) Here, Defendant’s motion is based entirely on the existence of an out-of-state 

complaint against a different dentist alleging nearly identical factual allegations. Specifically, that 

a complaint filed in the state of Hawaii also alleged that a metal probe broke and remained in 

Plaintiff’s gum tissue after dental treatment by a Dr. Yokoyama. However, Plaintiff notes in 

Opposition that the claim against Dr. Yokoyama for the broken probe was withdrawn with an 

amended pleading. 

On reply, Defendant advances a new argument regarding the alleged timing of Plaintiff’s injury 

as well as unauthenticated x-ray images purportedly of Plaintiff’s teeth. Evidence and arguments 

raised in a reply brief for the first time will not be considered absent good cause. (Campos v. 

Anderson (1997) 57 Cal.App.4th 784, 794, fn. 3; see also San Diego Watercrafts, Inc. v. Wells 

Fargo Bank, N.A. (2002) 102 CalApp.4th 308, 316 [moving party may not rely on additional 

evidence in reply papers].) Such factual assertions should have been made in the moving 

papers, and supported by admissible evidence. 
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The motion is denied, without prejudice. 

If timely contested, the hearing will be by Zoom, as set forth above, at 10 a.m. 

  

13.  TIME:  10:00   CASE#: MSC20-02190 
CASE NAME: LYNN MALLARD VS DR. EDWARD JAN 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM PLAINTIFFS 
1ST AMENDE FILED BY EDWARD JANG, D.D.S 
* TENTATIVE RULING: * 
 
The unopposed motion to strike punitive damages is granted, with leave to amend. 

  

14.  TIME:  9:00   CASE#: MSC21-00569 
CASE NAME: LOPEZ/KEI VS FREEMAN 
SPECIAL SET HEARING ON: DEFT'S EX PARTE APP & TRO RE: PRELIM 
INJUNCTION SET BY DEPT. 07 
* TENTATIVE RULING: * 
 
The matter settled in principal. Per stipulation received for review 6/16/21 this hearing is 
continued by the Court to 8/13/21 at 9:00 a.m. in Dept. 07. No further continuances will be 
allowed.  

  

15.  TIME: 10:00   CASE#: MSC15-01952 
CASE NAME: MCGUIRE VS BRENKLE 
COURT TRIAL - SHORT CAUSE/ 3 DAY(S) 
* TENTATIVE RULING: * 
 
Appearance required at 11.15 a.m. Kindly ensure full compliance with the Pre-Trial Order. 
 

ADD-ONS 

16.  TIME:  10:30   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS. THOMPSON BUILDERS 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION & FOR STAY 
FILED BY THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
 The hearing is continued to August 13, 2021, at 9:00 a.m., in Department 07.  

The purpose of the continuance is to allow defendant Thompson Builders Corporation, and their 

counsel, a ‘safe haven’ time period within which to withdraw the pending motion to compel 

arbitration.  The Court will immediately issue an order to show cause (“OSC”) re why defendant 

and defendant’s counsel should not be sanctioned under sections 128.5 and 128.7 of the Code 

of Civil Procedure, to be heard at the same date and time. 
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The parties need not file any further papers.  If the parties choose to do so, all such 

papers shall be filed and served in accordance with the ordinary due dates for opening, 

opposition, and reply papers, as calculated with reference to the continued hearing date. 

 A. Statutory Basis. 

 Section 128.5 of the Code of Civil Procedure provides in pertinent part as follows: 

If the alleged action or tactic is the making or opposing of a written motion or the 

filing and service of a complaint, cross-complaint, answer, or other responsive 

pleading that can be withdrawn or appropriately corrected, the court on its own 

motion may enter an order describing the specific action or tactic, made in bad 

faith, that is frivolous or solely intended to cause unnecessary delay, and direct 

an attorney, law firm, or party to show cause why it has made an action or tactic 

as defined in subdivision (b), unless, within 21 days of service of the order to 

show cause, the challenged action or tactic is withdrawn or appropriately 

corrected. 

(Code Civ. Proc., § 128.5, subd. (f)(1)(D).)  Section 128.7 of the Code of Civil Procedure 

provides in pertinent part as follows: 

On its own motion, the court may enter an order describing the specific conduct 

that appears to violate subdivision (b) and directing an attorney, law firm, or party 

to show cause why it has not violated subdivision (b), unless, within 21 days of 

service of the order to show cause, the challenged paper, claim, defense, 

contention, allegation, or denial is withdrawn or appropriately corrected. 

(Code Civ. Proc., § 128.7, subd. (c)(2).) 

 B. Conduct of Concern. 

 The Court’s preliminary assessment is that defendant’s motion is “frivolous,” lacks an 

adequate factual foundation, lacks an adequate legal foundation, and is being prosecuted for an 

improper purpose.  The Court is concerned with both procedural and substantive features of 

the motion. 

 Procedurally, the Court has twice been compelled to request supplemental briefing from 

defendant in order to address incomplete, factually or legally unsupported, misleading, or simply 

unintelligible arguments.  Defendant’s counsel is directed to carefully review the tentative rulings 

published on April 22 and June 3, which were confirmed without opposition on April 23 and 

June 4. 

 The Court notes, for example, that in its April 22 tentative ruling, the Court inquired as to 

how a three-member DRB would make sense for plaintiff’s essentially undisputed $160,000 

subcontractor claim.  Defendant responded as follows: 

The size of Hunt’s current claim (approximately $160,000) is not a determining 

factor whether the DRB process is cost effective.  Rather, the Court should 
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consider whether a DRB makes sense for the construction of a six story building 

containing 69 high-end condominiums located a block from downtown Lafayette.  

Thompson’s initial contract amount was $23,479,909 with the final cost being 

over $30m.  Although there is no cut-off for when a DRB should be utilized, a 

DRB on a $30m+ project is not unreasonable. 

(Supplemental Reply, filed on 4-30-21, p. 3:17-22.) 

This argument is utterly specious: yes, a project-wide DRB might make sense if 

appointed at the inception of a $30 million dollar project, in order to resolve all claims arising 

during the course of construction of the project; but no, a DRB does not make sense for 

resolving a single $ 160,000 subcontractor claim long after the construction project has been 

finished, no matter the total cost of the project.  It would appear to be frivolous for defendant to 

argue otherwise.  If defendant’s actual argument is that defendant can impose a prohibitively 

expensive arbitration procedure on plaintiff simply because the subcontract says it can, 

defendant should at least be frank in making that argument. 

A more recent example of procedural obfuscation is found in defendant’s latest brief, 

filed on June 11, 2021, where counsel states as follows: 

Thompson’s counsel is unable to find in the DRBF Manual 2007 wherein the 

drafters state that the selection method set forth in the Subcontract (i.e. 

“Nomination by Each Party”) should be invoked “early in the project.”  (Junginger 

Decl., at ¶22.).  If the Court could direct Thompson’s counsel to the language in 

its tentative ruling, Thompson’s counsel will do its best at the hearing to answer 

the Court’s question. 

(Second Supplemental Reply, filed on 6-11-21, p. 7, lines 10-14.)  Counsel here refers to the 

concluding paragraph of the June 3 tentative ruling, which reads as follows: 

The Court will give Thompson Builders one last opportunity to explain how the 

manual’s three illustrative possibilities for selecting a DRB mediation panel can 

somehow be transmogrified into a contractually enforceable method of selecting 

a binding arbitration panel.  Thompson Builders should also explain why, from the 

three illustrative possibilities described in the DRBF manual, Thompson chose to 

advocate for the only one that the DRBF has specifically flagged as risking a 

“perception of bias.”  Finally, Thompson Builders should explain why it is 

advocating for a selection method that the drafters indicated would be invoked 

“early in the project,” given that the subject construction project in the case at bar 

was completed long ago.  [Emphasis added.] 

(See Minute Order, dated 6-4-21.)  Counsel purports to be mystified by the Court’s reference to 

the language “early in the project,” when in fact the passage from the DRBF Manual containing 

the language “early in the project” is quoted in the preceding paragraph of the same June 3 

tentative ruling, on the same page of the tentative ruling shell (the top of page 14), and is even 

highlighted for counsel’s ease of reference. 
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 Substantively, the Court’s preliminary assessment is as follows: (1) the contractual 

language purportedly creating an enforceable “arbitration” agreement is incurably inchoate and 

unintelligible; (2) defendant’s delay in moving to arbitrate reflects egregious bad faith, in light of 

the parallel proceedings in the complex construction litigation.  The Court’s preliminary 

assessment is that defendant’s arguments to the contrary are sanctionable. 

 With regard to the issue of delay, for example, the Court notes that, in the complex 

construction litigation, Judge Treat undertook an exhaustive exploration of how to most 

efficiently and expeditiously litigate all claims related to the subject construction project, 

including plaintiff Hunt Masonry’s claim against defendant Thompson Builders in this action.  

Hearings were conducted on May 3, May 31, June 28, August 30, and September 20, 2019.  In 

the final ruling of September 20, two subcontractor actions were consolidated with the 

Thompson Construction litigation, and certain other subcontractor claims were made part of a 

general reference to a referee. 

 During all this time, while Judge Treat was diligently attempting to assess all dispute 

resolution options, Thompson Builders never raised the purported arbitration clause it now 

seeks to invoke in this action.  Thompson Builders was at all times represented by sophisticated 

litigation counsel, and must have been aware of the purported arbitration clause, but apparently 

preferred to keep the clause under wraps until Judge Treat decided whether to include plaintiff 

in the general reference — such inclusion apparently designed to further delay the payment of 

Hunt Masonry’s claim.  The Court regards such procedural gamesmanship as evidence of bad 

faith analogous to that in the Adolph decision, where the court concluded as follows: 

We are loathe to condone conduct by which a defendant repeatedly uses the 

court proceedings for its own purposes (challenging the pleadings with 

demurrers) while steadfastly remaining uncooperative with a plaintiff who wishes 

to use the court proceedings for its purposes (taking depositions), all the while 

not breathing a word about the existence of an arbitration agreement, or a desire 

to pursue arbitration, and, in fact, withholding production of the arbitration 

agreement until after the demurrer hearing on the day the demurrer is overruled.  

To believe that defendant was not aware of its late-asserted right to arbitrate until 

plaintiff filed its SAC strains our imagination to the breaking point.  Plaintiff's 

CLRA notice plainly identified her name and the date of the transaction at issue, 

together with the vehicle identification number of the traded-in Escort.  Magically, 

however, at the very moment defendant's demurrer was overruled, the arbitration 

agreement was produced and enforcement sought.  We note that “ ‘the “bad 

faith” or “willful misconduct” of a party may constitute a waiver and thus justify a 

refusal to compel arbitration.’ ”  [Emphasis added.] 

(Adolph v. Coastal Auto Sales, Inc. (2010) 184 Cal.App.4th 1443, 1452.)  

 C. Amount of Sanctions. 

 The Court’s preliminary assessment is that a sanction of $ 990, payable to the court 
clerk, would be appropriate.  This represents an estimate of purely administrative costs, not 
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including research attorney time.  The Court has set a figure below the threshold for reporting to 
the State Bar, because this is the Court’s first warning to defendant’s counsel.  The Court will 
not award sanctions to plaintiff, because the OSC is being issued on the Court’s own initiative. 
 
If timely contested, the hearing will be by Zoom, as set forth above, at 10:30 a.m. 
 

 

17.  TIME:  10.45 a.m.   CASE#: MSC21-00779 
CASE NAME: TEDENEKILSH ZERHIOUN VS. YOSEPH DEMISSIE   
SPECIALLY SET HEARING ON: CONSOLIDATION OR STAY OF UD CASE  
* TENTATIVE RULING: * 
 
Hearing continued to 7/2/21 by stipulation. No further continuances will be permitted. 
 

 

 18.  TIME:  10:45   CASE#: MSC19-00180 
CASE NAME: COLWELL VS. DICKSON 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of COLWELL FILED BY 
SCOTT DICKSON 
* TENTATIVE RULING: * 
 

Scott Dickson’s demurrer to the second amended complaint is overruled.   

Holton Dickson died on December 8, 2018. (SAC ¶ 5.) Plaintiffs filed a complaint against 

Holton Dickson January 28, 2019, not realizing he was deceased. Plaintiffs then filed an 

amended complaint against “The Estate of Holdton C. Dickson JR” on February 19, 2019. Scott 

Dickson was appointed as the personal representative of the estate. (SAC ¶ 5.) Plaintiffs filed a 

creditor’s claim on December 4, 2019 and a corrected creditor’s claim on December 5, 2019. 

(RJN E, SAC ¶7.) Defendant rejected on this claim on February 13, 2020. (RJN E; SAC ¶8.) The 

Register of Actions for the probate case (MSP19-00912) shows that rejection was filed on 

February 24, 2020. After a demurrer, Plaintiffs filed a second amended complaint on March 4, 

2021 where Scott Dickson was added as the personal representative of the Holton estate. 

Scott Dickson, the personal representative of the estate of Holton Dickson, demurs to 

the second amended complaint based on the failure to timely comply with the rules for bringing 

a claim against a deceased person’s estate. In ruling on the previous demurrer, the Court stated 

that once Dickson was added to the complaint, he would be permitted to raise an issue about 

compliance with Probate Code section 9353 and 9370 in the next demurrer.   

Probate Code section 9351 states that “[a]n action may not be commenced against a 

decedent’s personal representative on a cause of action against the decedent unless a claim is 

first filed… and the claim is rejected… .” Probate Code section 9353(a) states that a claim 

against the estate is barred unless an action is filed within 90 days after notice of rejection of a 

creditors claim. (For ease of reference, the Court refers to this time limit as a three month limit.)  
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Similarly, Probate Code section 9370 applies to actions that are pending against a 

decedent at the time of death. Section 9370(a) states that the action cannot be continued 

against the decedent’s personal representative unless a creditor’s claim is filed, rejected and 

then, the plaintiff must apply to the court for an order to substituting the personal representative 

for the decedent with three months after notice of rejection of a creditors claim.  

“A timely filed claim is a condition precedent to filing an action against a decedent's 

estate.  In the event the personal representative rejects a creditor's claim, the claim is barred 

unless the creditor files suit against the decedent's estate within three months after rejection.”  

(Dobler v. Arluk Medical Ctr. Indus. Group (2001) 89 Cal.App.4th 530, 536 [discussing section 

9353].) 

Here, Holton Dickson was named in this lawsuit after he had already passed away. 

Almost one year later, a creditor claim was filed in the probate matter. That claim was rejected in 

February 2020, but the personal representative was not added to this case until March 2021; 

well past the 90 day requirement. Plaintiffs did not request to amend their complaint, until their 

opposition to the previous demurrer was filed on January 22, 2021. Thus, Plaintiff did not seek 

to amend their complaint to add Scott Dickson as the personal representative of the estate for 

eleven months.  

Although not mentioned by the parties, the Court notes that Judicial Council Emergency 

Rule 9 (b) states that “[n]otwithstanding any other law, the statutes of limitations and repose for 

civil causes of action that are 180 days or less are tolled from April 6, 2020, until August 3, 

2020.” In addition, March 16 to May 28, 2020 were treated as court holidays by this Court. Here, 

Plaintiffs did not seek to add a personal representative to this case within 90 days of August 3, 

2020. Thus, giving the Plaintiffs tolling from March 16 to August 3, 2020 does not change the 

conclusion that Scott Dickson was not added to this case within the three month time limit.   

It is not clear, however, if the failure to timely add a personal representative to a case 

already pending requires dismissal of the case. In Radar v. Rogers (1957) 49 Cal.2d 243, a 

complaint was filed against “Jon Doe and Jane Doe, as Administrator and/or Administratrix of 

the Estate…” After an administratrix was appointed, a creditor’s claim was timely submitted and 

rejected. The plaintiff did not add the administratrix to the complaint for 6 months. The 

administratrix argued that the claim was barred because it was not brought within the three-

month time limit.  Radar held that Probate section 714 [currently section 9353] did not bar the 

claim. The court explained that “[t]he substantial rights of the estate are not affected by the 

procedure followed by plaintiffs. The administratrix had ample opportunity, before the filing of the 

amended complaints, to approve plaintiffs' claims.” (Id. at 249.) At the time of this ruling, Probate 

section 709 [currently section 9370] did not include a three month time limit.  

In Estate of Heigho (1960) 186 Cal.App.2d 360 a creditor’s claim was rejected in May 

1958, the probate proceeding involving the decedent’s estate was finalized and closed in 

October 1958. Then in December 1959, the plaintiff sought to reopen the probate matter. The 

court rejected the plaintiff’s reliance on Radar, nothing that in Hiegho no attempt was ever made 
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to substitute the executrix in the previously filed action, the estate was closed and the claim was 

adjudicated by decree of the final distribution. (Id. at 367.) The court noted that the rule allowing 

for substantial compliance as stated in Radar (and Gregory v. Clabrough's Executors, 129 Cal. 

475) cannot “support[] the extreme rule impliedly contended for by appellant, namely, that where 

an action is already pending at the time of the claim's presentation, the claimant (following 

rejection) may wait one year, two years or longer to take additional affirmative action which will 

be dispositive thereof and result in eventual termination of the probate proceeding.” (Id. at 367.) 

Estate of Heigho noted that the public policy of this state is for the “efficient administration and 

prompt settlement of estates… .” (Id. at 367.)  

The facts of this case fall somewhere between Radar and Estate of Heigho. Having 

waited eleven months, Plaintiffs here were not as diligent as in Radar. On the other hand, the 

probate proceeding has not closed and thus, there is less harm to the estate than in Estate of 

Heigho. Some of this delay can be explained by the COVID-19 related court closure in March 

and April 2020. But that explains perhaps two months of the eleven month delay. There is still a 

rather long and unexplained delay by the Plaintiffs, which has almost certainly caused a delay in 

closing Holton Dickson’s estate. Although a very close call, the Court finds that this situation is 

more like Radar and therefore concludes that Plaintiffs’ claims are not barred by Probate Code 

sections 9351 and 9370.  

The remaining cases cited by the parties do not change the Court’s ruling.   

In Delgado v. Estate of Espinoza (1988) 205 Cal.App.3d 261 the plaintiff sued the estate 

of the decedent before bringing a claim in the probate proceeding. After the claim was rejected, 

plaintiff moved to add allegations about the filing and rejection of the creditors claim within three 

months of the reject. Thus, the plaintiff timely complied with the statute.  The court noted that “[i]f 

a complaint is already on file, a claimant may proceed by amendment rather than by filing a new 

action. [Citing to Radar].” (Id. at 266.) This case does not add much to the analysis here. First, 

the plaintiff timely complied with the Probate Code requirements by moving to amend her 

complaint within the three month time limit. And second, the court noted that an amendment to 

the complaint is a way to add a claimant to the case after rejection of the creditors claim. The 

court did not state it was the only option for adding allegations about compliance with the 

creditor claim requirements.  

In Plumlee v. Poag (1984) 150 Cal.App.3d 541 a timely creditor’s claim was filed and 

rejected. The plaintiff then sued the executors and administrator of the estate within 90 days of 

the rejection. The complaint named the executors and administrator by their names and did not 

mention their representative capacities for the estate. (Id. at 544-545.) The court rejected the 

argument that the plaintiff did not timely bring the complaint against the executor or 

administrator of the estate within three months as required by Probate Code section 714 [now 

section 9353]. The court found that the complaint was one against the defendants in their 

representative capacities. (Id. at 547.) “Although the caption names respondents as individuals, 

the body of the original complaint clearly indicated that appellant's intention was to commence 

an action for the purpose of obtaining a judgment which could be satisfied from assets 
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belonging to the decedent at the time of his death.” (Id. at 546.) The complaint also alleged how 

each defendant was connected to the decedent’s estate. (Ibid.)  

Hemphill v. Pers. Representative of Estate of Ryskamp (E.D.Cal. 2008) 619 F.Supp.2d 

954, a federal district court case, found that ERISA preempted the requirements in Probate 

Code section 9000, et seq. (Id. at 980-981.) The court then went on to discuss Radar, but offers 

little to the analysis beyond quoting Radar. Hemphill is also distinguishable as there the second 

amended complaint named the personal representative of the estate in March and a creditor’s 

claim was filed in May. (Id. at 977-978.) Thus, by the time the creditor’s claim was rejected, all 

requirements of the statute were met (albeit in the wrong order). Here, by contrast, Plaintiffs did 

not add the personal representative to this case prematurely. Instead, Plaintiff waited until well 

past the 90 day requirement of the statute to amend the complaint.  

DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983 involved a question 

about substantial compliance with the Government Claims Act, which is an entirely different 

statutory scheme.  

Defendant’s requests for judicial notice D to F are granted. These documents are part of 

the related probate proceeding and are appropriate for judicial notice. Defendant’s requests for 

judicial notice A, B, C and G are denied as unnecessary. These documents are already part of 

the Court’s file.  

Finally, the Court notes that the declaration of Michael Dubin did not include any tabs as 

required by California Rules of Court, Rule 3.1110(f) and Local Rule 3.42(3). 

If timely contested, the hearing will be by Zoom, as set forth above, at 10:45 a.m. 

 

19.  TIME:  11:00   CASE#: MSN20-1649 
CASE NAME: PG&E VS. SAN RAMON 
HEARING ON PG&E'S ADMINISTRATIVE APPEAL 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the administrative appeal brought by Pacific Gas & Electric 

Company (“PG&E”).  The appeal is opposed by respondent San Ramon Valley Fire Protection 

District (“the District”). 

 PG&E’s appeal is granted in full.  The citation that is the subject of the appeal is 

vacated and dismissed.  The basis for this ruling is as follows. 

 A. Background. 

 The District asserts that, on May 15, 2020, PG&E violated the District’s Ordinance 

No. 35.  (Administrative Record – “AR” – Exh. 1.)  The asserted violation was PG&E’s conduct 
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in sending a Safety and Infrastructure Team (“SIPT”) to Danville, without having provided the 

District with 48 hours’ notice.  Section 1 of the ordinance provides as follows: 

As the District is the exclusive provider of fire prevention, fire suppression, and 

emergency response within its service area, PG&E and any other electrical utility 

intending to …  deploy a SIPT or similar fire suppression or emergency response 

crews within the District’s jurisdictional boundaries shall provide the District with 

at least 48 hours prior notice of its intent to …  deploy SIPT crews and vehicles 

within the District …  [Emphasis added.] 

(AR Exh. 1.) 

 It appears to be undisputed that the SIPT crew of concern, No. 361, was comprised of 

new employees, and that PG&E sent those employees to Danville as part of their training and 

orientation.  SIPT 361 was assigned to watch an electrical crew perform its work putting in new 

underground cable, so that SIPT 361 could see how such work was done and what tools and 

equipment an electrical crew typically uses.  SIPT 361 was not assigned any SIPT-specific 

work, such as fire prevention, fire suppression, or related support services.  (See PG&E’s 

Opening Memorandum Part II-B, pp. 6-8, and portions of the AR there cited.) 

 The District issued a citation against PG&E that imposed a $ 500 fine plus approximately 

$1,000 in costs.  The administrative hearing officer, Fire Marshal Jeff Isaacs of the Moraga-

Orinda Fire District, upheld the citation.  The hearing officer found in pertinent part as follows: 

SIPT 361 was assigned to a work location in the fire district.  It was expressly 

“deployed” within the meaning of Ordinance 35.  PG&E failed to give notice of its 

deployment within the meaning of the Ordinance. 

(AR Exh. 14.) 

 B. Analysis. 

  B-1. The $500 Fine. 

 Resolution of this appeal hinges on the meaning of the word “deploy,” as used in 

section 1 of the ordinance quoted above.  The District argues, and the hearing officer found, that 

deploy means sending a SIPT crew on a non-transitory assignment within the District’s physical 

boundaries.  PG&E argues that deploy means sending a SIPT crew on a SIPT-specific 

assignment.  The Court finds PG&E’s interpretation of the word “deploy” to be more reasonable, 

for two reasons. 

 First, PG&E’s interpretation is consistent with the stated purpose of section 1,  which is 

to minimize interference with the District’s performance of its functions as “the exclusive provider 

of fire prevention, fire suppression, and emergency response within its service area ...”  

The District has failed to articulate how the mere physical presence of SIPT trainees, assigned 

to stand around and watch an electrical crew lay cable, would interfere with the District’s 

performance of its functions. 
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 The second reason why PG&E’s interpretation is more reasonable is that it is more 

consistent with dictionary definitions, which both sides invite the Court to consult.  In dictionary 

definitions, the primary meaning of the word “deploy” is military in nature, and while the word is 

also given secondary civilian meanings, those secondary meanings are still influenced by the 

word’s military origins.  One would not say that a drill sergeant ‘deployed’ new military recruits to 

perform 100 pushups, or to watch a video on field tactics, and it seems equally strained to 

describe PG&E as ‘deploying’ SIPT trainees to watch an electrical crew. 

 The Court also notes that even the secondary dictionary definitions, as evidenced by 

their sample sentences, include the sense that “deploy” means to use someone or something 

fully, and for its intended purpose.  Thus, employees deploy all their talents to seek a promotion; 

a satellite deploys its solar panels to obtain electricity; a sales force is deployed to increase a 

company’s market share.  In the case at bar, the intended purpose of SIPT units is to perform 

SIPT-specific functions, and not to watch electrical crews. 

In making this finding, the Court has given only a modest deference to the hearing 
officer’s interpretation.  (See generally De La Torre v. CashCall, Inc. (2018) 5 Cal.5th 966, 988.)  
Two factors weigh against giving the hearing officer’s interpretation more substantial deference: 
(1) the hearing officer did not support the interpretation with a reasoned analysis, and; (2) while 
the hearing officer stated that the type of work a SIPT crew might be assigned to perform is 
“irrelevant” to the meaning of the word deploy, the hearing officer inconsistently also found that 
PG&E did not “deploy” a different SIPT unit, No. 362, precisely because of the nature of the 
work SIPT 362 was assigned to perform — an equipment exchange.  (AR, Exh. 14.) 

  B-2. The Ancillary Costs. 

 The award of approximately $ 1,000 in ancillary costs is moot given the Court’s finding 
that PG&E did not violate the ordinance.  Further, even if the Court had found a violation, the 
ordinance cannot reasonably be interpreted as requiring PG&E to pay hypothetical costs the 
District did not actually incur. 
 
If timely contested, the hearing will be by Zoom, as set forth above, at 11 a.m. 
 

  

 


